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Abstract

This report reviews progress in the implementation of the National Land Development Program (NLDP)
in Papua New Guinea. It describes achievements recorded during Phase I of the NLDP, challenges faced in
their implementation, and strategies that could be used in Phase II of the NLDP to implement all National
Land Development Taskforce (NLDT) recommendations. Following public consultations, the NLDT made
54 recommendations: 47 about Land Administration, one about Land Dispute Settlement, and six about
Customary Land Development. The findings revealed that the NLDP has created the legal and administrative
processes within which customary land can be made fully productive.

However, the full effectiveness of the amended legislation for the registration of Incorporated Land Groups (ILGs)
and the Voluntary Customary Land Registration (VCLR) requires the effective operation of the Department of
Lands and Physical Planning (DLPP). Both latter sets of the NLDT recommendations were taken forward by
the relevant agencies—principally Magisterial Services (MS) with respect to land disputes and the Constitutional
and Law Reform Commission (CLRC) with respect to the registration of ILGs and VCLR.

Land Court, which was established under MS is currently playing a major role in resolving land-related cases.
Awareness programs were undertaken to improve landowners” understanding of the new legislation by the
CLRC. Most of the recommendations for reform of the DLPP have not been implemented, which is apparently
leading to a loss of confidence in the new land legislation. It has been difficult to convince commercial banks
that the long-term leases of customary land are solid collateral. In order to sustain land reform, it is necessary
to strengthen public demand for land reform implementation. The NLDP should continue to support projects
that assist in educating the public about the new legislation, and its benefits through promoting pilot projects.







Introduction

This report reviews the progress in the implementation of Phase I of the National Land Development Program
(NLDP) in Papua New Guinea (PNG). Phase I of NLDP implementation ran from 2007 to 2015. In looking
ahead to Phase II of the NLDP, the PNG National Research Institute (NRI) saw it as crucial to understand the
progress made in Phase I, challenges that the NLDP faced during Phase I, and potential strategies for making
progress in Phase II. In commissioning this review, the NRI set the following objectives:

(i)  review and synthesise the NLDP activities against the National Land Development Taskforce
(NLDT) recommendations in respect to the key issues of Land Administration, Land Dispute
Settlement, and Customary Land Development;

(ii) identify and highlight achievements and successful aspects of implementation, and features of
achievements that can be replicated;

(iii) identify NLDT recommendations that have not been achieved and highlight contributing factors;
(iv) identify factors to be considered to improve implementation and monitoring of NLDP activities; and
(v) propose a clear way forward for Phase II of NLDP implementation.

All available documentation leading up to the recommendations of the NLDT have been reviewed as well as all
subsequent publications, including research papers, monographs, issues papers, and policy submissions related
to customary land development. Hence, the following report discusses the background to the NLDD, lists,
discusses and analyses responses to the NLDT recommendations and challenges to further implementation of
the recommendations, and makes recommendations for the implementation of Phase II of the NLDP.

The land reforms undertaken through the NLDP were one of the most important economic and social reforms
undertaken in the history of PNG. This is because land reform in PNG is a sensitive issue that risks political
backlash. For example, the ‘Land mobilisation program’, which was undertaken under the flagship of the World
Bank, led to country-wide demonstrations and the loss of four lives in Port Moresby in 2002. For this reason,
most politicians have attempted to avoid even mentioning land reform in their campaigns.







Background to the NLDP

In August 2005, the PNG National Government approved a National Land Summit with the theme “Land,
Economic Growth and Development”, which had the catch-cry of “mobilising land for development”. The
Summit was instructed to analyse the problems and issues associated with land ownership and land use in PNG
with the overarching purpose of ensuring that all land with formal title, either customary land or state land, was
sufficiently secure that it could be used as collateral by commercial lenders. The PNG NRI was entrusted to lead
a team of strategic partners to coordinate the Summit. The PNG NRI assembled a Land Summit Coordinating
Committee that comprised of representatives of the Departments of Lands and Physical Planning (DLPP),
National Planning and Monitoring (DNPM), Justice, and Attorney General, as well as representatives of the
University of Papua New Guinea (UPNG), the University of Technology (UOT), PNG NRI, and the Institute
of National Affairs (INA).

The Land Summit arrived at three sets of recommendations under the themes of Land Administration, Land
Dispute Settlement, and Customary Land Development. In order to take up the recommendations, the
government established the National Land Development Taskforce (NLDT) in November 2005 (NEC Decision
294/2005). The NLDT was mandated by the National Executive Council (NEC) to identify the issues relating to
these three themes. The preliminary findings of the NLDT were endorsed by the government and the Taskforce
was directed to hold nationwide consultations before finalising its recommendations (NEC Decision 210/2006).

Following public consultation and finalisation of the Taskforce recommendations, the NLDT report was
completed in October 2006. It contained 54 recommendations (47 recommendations for Land Administration,
one recommendation for Land Dispute Settlement, and six recommendations for Customary Land Development)
as well as actions needed to implement land reform. The costs of implementing the Taskforce recommendations
were estimated at K100 million over 20 years.

The Government accepted the findings and the 54 recommendations of the NLDT and established the National
Land Development Program (NLDP) to implement the recommendations (NEC Decision 267/2006). The
NEC approved the abolition of the Ministerial Urbanisation Committee and established the Ministerial Land
and Urbanisation Committee—comprising the Minister for Lands and Physical Planning, Minister for Justice,
Minister for Treasury, Minister for Finance, Minister for Planning, Minister for Inter-Governmental Relations,
Minister for Community Development, and Minister for Housing and Urban Development—to provide the
political leadership and direction for the NLDP.

NEC Decision 267/2006 also approved the establishment of a Program Implementation Committee comprised
of the heads of all agencies involved in implementing the NLDP. It also established a Technical Committee to
support the Program Implementation Committee, which included technical personnel from the implementing
agencies. NEC Decision 267/2006 also approved that the DLPP become a member of the Central Agencies
Coordinating Committee (CACC); and that the Office of Urbanisation be transferred to the DLPP.

Also established was the Land Development Advisory and Monitoring Group, chaired by the Director, PNG
NRI, with representation from the INA, UPNG, UOT, National Agriculture Research Institute (NARI), the
PNG Commercial Bankers Association, Transparency International PNG, Centre for Environmental Law and
Community Rights Inc. (CELCOR), Real Estate Industries Association, Rural Industries Council, and the
PNG Chamber of Commerce This group was to provide independent advice, through the Ministerial Land and
Urbanisation Committee, on the implementation of the NLDT recommendations.

The NLDP was launched by the Government of PNG (GoPNG) in February 2007. In NEC Decision 189/2007
about Implementation Directives for the NLDP, the NEC directed the outsourcing of the coordination functions
of a Program Implementation Unit (PIU) to a ‘professional agency’ to ensure early implementation of the NLDP.
The Decision also approved use of the K1 million designated for funding the PIU under the DLPP to be used
for the early engagement of such an external agency. As well, it directed the Office Allocation Committee to
examine the relocation of the DLPP to a new office complex. The NLDT report had stated that the premises




of the DLPP were not fit for purpose, mainly because of a lack of security of the important information that it
held; therefore, a decision was needed on whether to purpose-build new premises or renovate the building then
occupied by the Department.

While NEC Decision 267/2006 approved the establishment of the PIU within the DLPP, with funding of
K1 million in the 2007 Budget to begin costing and designing the program to implement the NLDT
recommendations, ultimately the funds were not allocated and the PIU was not set up. However, a Project
Formulation Document was submitted as the basis on which K28 million was appropriated under the 2008

Public Investment Program (PIP) and allocated to the DLPP.

NEC Decision 85/2008 endorsed the Concept Design Document for Implementation of the NLDP as the
principal working document for the implementation of the NLDP, commencing in 2008. The Decision also
directed the DNPM to include the DLPP as a major component for funding under the Development Budget
for the period 20092013 (estimated at K82 million over the five years). It also directed the Minister for Lands
and Physical Planning to give prominence to implementing the NLDP, and to report annually to the NEC on
progress made, commencing in 2008.

The National Planning Committee (NEC Decision 8/2008) approved the drafting instructions for the Land
Group Incorporation (Amendment) Bill 2008 and for the Land Registration (Customary Land) (Amendment)
Bill 2008. 7he resulting Land Group Incorporation (Amendment) Act 2009 and the Land Registration (Amendment)
Act 2009 were unanimously passed by Parliament on 19 March 2009. However, the legislation was not signed
into law by the Governor General until 2012. This led to a significant delay in implementing the NLDT
recommendations.

However, in the meantime, an NLDP Secretariat, comprising the members of the Land Summit Coordinating
Committee under the Director of the NRI, had been tasked with leading the implementation of the NLDP
in close collaboration with partner agencies including DLPP, DNPM, Department of Prime Minister and
National Executive Council, Department of Treasury, Department of Finance, Magisterial Services, Office of
Civil Registry, Constitutional and Law Reform Commission (CLRC), and Office of Urbanisation.

As well, a NLDP Technical Working Committee was formed, comprising the CLRC, Magisterial Services, the
Office of Urbanisation, Department of Treasury, DLPP, DNPM, Office of Civil Registry, NLDP, and NRI. This

Committee continued to operate and maintained some impetus in implementing the NLDT recommendations.

The NLDP established the Property Sector Development (PSD) Program within the NRI to undertake research
into land issues such as land disputes, land access, land use, land administration, and property development, and
provide oversight of the implementation of the NLDP. The research program of the PSD was integrated with the
annual work plans of the NRI, which are approved by the NRI Council. The NRI was partly funded through
the Australian aid, which helps sustain the momentum of the land reforms because funding from the GoPNG
has been unpredictable.

Following the gazettal notice in 2012 of the new land legislation, the NLDP, led by the CLRC, carried out an
awareness program throughout PNG using a Training Manual developed inhouse (CLRC, 2012). This was done
to assist understanding of the ILG registration process and the process for registering land that the ILGs agree to
lease for economic and social development. Training was also provided to provincial and district lands officers.

NEC Decision 348/2013 approved an expanded role and membership of the Ministerial Housing Committee
to provide high-level policy direction on the development of affordable housing in PNG and the progression
of the NLDP. The Committee was renamed the Ministerial Committee on Lands and Housing (under the
Chairmanship of the Minister for National Planning) with its purpose being to oversee and expedite the NLDP
and the affordable housing policy of the national government.

NEC Decision 348/2013 also approved expanding the Land Development Taskforce (renamed the Joint
Technical Working Group on Land and Housing) to include consideration of housing, and instructed this
Working Group to implement the directions from the Ministerial Committee on Lands and Housing, develop



the Affordable Home Ownership Policy, and continue oversight of the NLDP. This NEC Decision also endorsed
establishing an Interim Secretariat under the DNPM to undertake the technical and secretarial work of the
Ministerial Committee and the Joint Technical Working Group.

NEC Decision 33/2016 of 16 February established the Office of Customary Land Development (OCLD) to
implement the customary land laws and create the Customary Land Authority. This NEC Decision endorsed the
creation of the OCLD under the Minister for Lands and Physical Planning as an interim arrangement leading to
its conversion into the Customary Land Authority within a period of three years. This NEC Decision followed
a Policy Submission on 19 August 2015 from the Ministers for Lands and Physical Planning, National Planning
and Monitoring, and Public Service.

Other directions of NEC Decision 33/2016 were for the Secretary of DLPP to cooperate with the Executive
Director, OCLD, in the transfer of responsibilities for customary land from DLPP to the OCLD, and for DLPP
to focus solely on the administration of State land, as per s.4 of the Land Act. As well, the DLPP Division of
Customary Land was to be absorbed into the OCLD.

However, NEC Decision 237/2016 of 16 September rescinded NEC Decision 33/2016. NEC Decision
237/2016:

(i) approved the establishment of Customary Land Administration Offices in all provinces to administer
customary land registration at the provincial level;

(ii) directed each Provincial Administration to adopt a maximum staff ceiling of six Lands Officers to

administer the Land Reform program, comprising a Lands Advisor, a Surveyor, a Physical Planner, a
Valuer, a Lands Officer, and a State Lands Officer;

(iii) directed DLPP to draw up an awareness and capacity building program for customary land
registration and land administration to be implemented in 2017 and directed the DNPM and
Department of Treasury to fund the program;

(iv) approved the re-establishment of the NLDP in the DLPP, and for the following Departments/
Institutions to comprise its membership: DNPM, DLPP, Treasury, Finance, Surveyor-General, Valuer
General, Physical Planning Office, ILG Ofhce, Land Titles Office, Customary Land Registration
Office, NRI, Office of Urbanisation, Magisterial Services, CLRC, and Chamber of Commerce;

(v) directed the Minister for Lands and Physical Planning to immediately suspend the entire Land Board;
(vi) directed the Secretary, DLPD, to immediately recruit a permanent Registrar, Land Titles;

(vii) directed the Minister for Lands and Physical Planning to immediately review the Land Act and other
subsidiary legislation to ban compensation claims by landowners for land acquired by the State
for township development and other services;

(viii) directed the Chief Secretary to report on the housing development project undertaken by the DNPM,
including the K20 million expenditure on the project; and

(ix) directed DLPP to take appropriate actions to sell both commercial land and urban development leases

(UDLs) through public auction.

Of these directives, apparently only the suspension of the Land Board (point v in list above) has taken place (E.
Warvi, formerly Manager, NLDP, personal communication, 12/01/2017).

NEC Decision 237/2016 followed Policy Submission 145/2016 to the NEC from the Ministers for Lands
and Physical Planning and National Planning and Monitoring. Policy Submission 145/2016 argued that NEC
Decision 33/2016 should be rescinded for the following reasons:

(i) Implementation of the appointment of the Executive Director, OCLD, at a salary level equivalent to a
Department Head, making the Office independent, and having direct access to government funding
would have placed the Office above other land-related statutory authorities;



(ii) The Customary Landowners Stakeholders Advisory Group lacks government representation; and

(iii) “Marked intrusion” in the NLDP from academia, research institutions, NGOs, and others who are
not government employees.

The Policy Submission stated that over the past 3—4 years the previous management of the DLPP did not play a
lead role in driving the land reform program and as a result most customary land administration activities have
been “delayed, frustrated and ignored”. It was stated that the Department was now implementing land reforms
through initiatives driven by the formation of a Customary Land Administration “wing” within DLPP. This
“wing”, established in 2009, is headed by a Deputy Secretary and comprises a Customary Land Acquisition
Division (16 staff), a Customary Land Leases Division (12 staff), an Incorporated Land Groups Division (13
staff), and a Customary Land Projects Division (17 staff). The activities undertaken or to be undertaken by these
divisions were not detailed.

It was also stated that two boards have been established at the provincial level: Provincial Land Boards and
Provincial Physical Planning Boards. Further, a regional Voluntary Customary Land Registration (VCLR)
program is being prepared by the Deputy Secretary, Customary Land Services.

The Policy Submission listed activities that the DLPP is undertaking with respect to implementing the NLDP,
including:
(i) converting Special Agriculture and Business Leases (SABLs) to individual customary land titles

through the VCLR program for individual ILGs and landowners;

(ii) increasing customary land registrations, whether through ILGs or individual families through the
VCLR system;

(iii) raising awareness of VCLR and ILGs; and
(iv) registering ILGs and valuation of customary land.

The Policy Submission stated that there are success stories, such as formation of the Budu ILG at Six Mile,
National Capital District (NCD).

The Policy Submission recommended that the Customary Land Advisory Group is comprised as follows:
Secretaries of DLPD, Treasury, and National Planning; Surveyor-General; Valuer General; Chief Physical Planner;
and landowner representatives.

Policy Submission 145/2016 also recommended that the NEC approve the re-establishment of the NLDP within
the DLPP and that the following organisations become members: DNPM (Chair), Treasury, Finance, Surveyor-
General, Valuer General, Physical Planning, ILG Office, Land Titles Office, Customary Land Registration
(CLR) Office, PNG NRI, Office of Urbanisation, Magisterial Services, CLRC, and Chamber of Commerce.



The National Land Development Taskforce

Recommendations

The implementation of the NLDP has been driven by the recommendations of the NLDT. In assessing the
implementation of the Taskforce’s recommendations during Phase I of the NLDD, this review examines progress
made on each of the recommendations, discusses challenges to implementing the remaining recommendations,
and suggests strategies to address these challenges in Phase II.

The three boxes below list the 54 NLDT recommendations made by the three committees appointed by the
Taskforce (NLDT, 20006):

a) Land Administration Committee (recommendations R1 to R47),
b) Land Dispute Settlement Committee (recommendation R48), and
¢) Customary Land Development Committee (recommendations R49 to R54) .

These recommendations were finalised following extensive public consultations and were approved by the NEC.
The Government subsequently established the NLDP under the 2007 Development Budget to implement the
NLDT’s recommendations. The first column in the three boxes below lists the recommendations made by the
three committees. In some cases, the second column gives the rationale provided by the committees for their
recommendations. The third column provides available information on the progress in implementation of the

recommendations.
a) Land Administration Committee Recommendations to Improve the Land Administration System
Recommendation (R) Rationale Implementation Progress
R. 1: That the National Lands It duplicates the function of the Land | No evidence that this has been done.

Commission (which operates under | Courts.
the National Land Registration Act) be
abolished.

R. 2: That the uniform criteria for No evidence that this has been done.
compensation payments through

the Compensation Tribunal, as
recommended in the Dwyer et al
(2000), be introduced.

R. 3: That land administration be Once all operating systems, practices, | Land administration is centralised in

centralised in DLPP headquarters, and procedures are operating well, DLPP head office. Policy Submission

and service provision be located the backlogs have been eliminated, 145/2016 noted that Provincial Land

in provinces and electronically and all the files and the data in Boards and Provincial Physical Planning

connected to headquarters. the Lands Administration and Boards have been established by DLPT:
Geographical Information System However, the electronic connection

(LAGIS) are verified and updated, of the provinces to headquarters is

the majority of operational functions | doubtful so long as the LAGIS database
should be delegated to provincial is not functional. Despite more than
lands offices. K30 million expenditure since 2009,
the Technical Committee of the NLDP
is not convinced that LAGIS is running
as expected. Revelations of major
defects during the upgrading project has
meant extensive increases to estimates of
costs and time. Searching for misplaced
records has been particularly time-
consuming (NLDP, 2014).




Recommendation (R)

Rationale

Implementation Progress

R. 4: That the provincial lands
functions be outsourced to agents in
the provinces.

There are not sufficient inquiries and
transactions in most provinces to
warrant a full-time office.

No evidence of this taking place as
LAGIS is apparently not functional in
allowing remote access.

Regarding the Land Administration Division, DLPP

R. 5:(a) That the responsibility for
land dealings be transferred to the
Ofhice of the Registrar of Titles; and

(b) That the Land Management
Division establishes a program,
together with appropriate timelines,
to implement the proposed roles of
the DLPP headquarters and regional
and provincial lands offices.

The Registrar of Titles should have
the responsibility of ensuring that
necessary documentation to facilitate
the registration of new allocations of
land and any dealings on registered
land is correct. This should not

be the responsibility of the Land
Management Division.

No evidence that tasks (a) and (b) have

been implemented.

Regarding the divisional structure of the Land Management Division, DLPP

R. 6:(a) That the elimination of the
land allocation backlog be a high-
priority activity;

(b) That a project team be established
to help the Land Management
Division eliminate the land allocation

backlog;

(c) That a coordinated program be
established with other divisions to
ensure that all outstanding zoning,
survey, and valuations are resolved on
parcels of land included in the land
allocation backlogs;

(d) That a project team be created to
establish provincial land management
operations, including resolving
outstanding staffing issues and
training provincial staff or designated
land agents;

(e) That this project team implements
the process progressively with all
provinces;

(f) That an induction and training
program be implemented for all new

staff;

(g) That a team building program be
implemented for all divisional staff;
and

(h) That divisional management
monitors the behaviours and
standards agreed to and expected
from all staff.

It is important that the provincial
staff are trained and that the
systems, procedures, processes, and
practices are clearly established, and
that the delegations agreed to are
implemented.

It is also important that the
Provincial Lands Boards, if they are
to be retained, are fully operational.

No evidence that tasks (a) to (h) have
been implemented.

Policy Submission 145/2016 claims that
DLPP has now established Provincial
Land Boards. However, it appears from
the Taskforce Committee’s records that
they already existed.




Recommendation (R)

Rationale

Implementation Progress

Regarding systems and procedures within

the Land Management Division

R. 7:(a) That a proactive program

be established, defining specific
processing targets to be achieved
each month for each operational area
of the Land Management Division,
DLPP;

(b) That a proactive program

be established with the Physical
Planning Division to ensure that all
vacant alienated land is identified
and made available through the land

allocation process;

(c) That the current divisional report
be modified to include the proposed
additions [e.g. monthly targets,
backlogs, monthly achievements,
obstacles to targets being achieved,
and actions taken];

(d) That these reports be used by the
division and the senior management
team to monitor and manage
performance.

No evidence that tasks (a) to (d) have
been implemented, except that a
national audit of State land has begun
but is not yet complete.

Regarding LAGIS

R. 8: (a) That a project team be
established to verify the data on

the physical files against the data in
LAGIS, and to cross-check with a
physical inspection of the land. This
project team could also be used to
eliminate the current backlog in the
Land Management Division and to

update the data in LAGIS;

(b) That consideration be given to
including work experience students
and graduates of the PNG University
of Technology on this project team;

(c) That an adequate travel budget be
provided for the project team;

(d) That this project team exercise be
used as a mechanism to commence a
formal graduate assessment program;

(e) That the current physical files be
transferred to a secure area and stored
in a proper filing compactus;

(f) That a proper file management
and tracking system for records and
archives be implemented to ensure
the ongoing security of the records;

It is apparent that the information in
the LAGIS system is not accurate and
has not been updated in recent years.
In addition, the division no longer
has on-line access to the system, and
divisional staff have not been trained
to use it.

Not only is there an urgent
requirement to verify the accuracy
of the files, there is also an urgent
need to secure the files and develop a
proper file management and tracking
system.

No evidence that tasks (a) to (h) have
been undertaken.

Despite more than K30 million
expenditure since 2009, the Technical
Committee of the NLDP is not
convinced that LAGIS is running as
expected. Revelations of major defects
during the upgrading project has meant
extensive changes to estimates of costs
and time. Searching for misplaced

records has been particularly time-
consuming (NLDP, 2014).




Recommendation (R)

Rationale

Implementation Progress

(g) That the division clearly specifies
what data it requires from LAGIS,
and that this information be used as
input by the Land Information Unit
in formulating future development
specifications for the LAGIS system;
and

(h) That divisional staff be trained to
use the LAGIS system.

R. 9: (a) That an operations manual
be developed as a matter of priority;
and

(b) That the operations manual
be developed by divisional staff in
conjunction with the Corporate
Services Division.

Currently, no operations manual
exists for this diverse division. Such

a manual is also important for staff
training and establishment of systems
and procedures in regional and
provincial offices.

No evidence that these tasks have been
carried out.

R. 10: (a) That all government
land be audited immediately (this
recommendation was made in 2001
and is still to be implemented);

(b)That senior management give clear
directions to forfeiture staff on how
to properly implement the forfeiture
system; and

(c) That the proposed project team
(see R.8) also identify existing leases
for which show cause notices should
be issued.

The forfeiture function within
the lease administration system

is not working properly. There is
no proactive program to monitor
compliance with lease conditions.

An effective forfeiture system is
crucial in ensuring that development
is undertaken on allocated land.

The system is also important for
guaranteeing the rental revenue base

for DLPP.

No evidence that these tasks have been
carried out, except that a national audit
of State land has commenced but is not
yet complete.

R. 11: That current divisional
processes are immediately reviewed,
and staff trained, to ensure that all
new information is properly updated
on the physical files and in LAGIS.

Operating procedures have

broken down, preventing relevant
information (including new land
allocations, variations to annual
rentals, address changes, etc.) from
being updated in the LAGIS system.

LAGIS has apparently not been
developed as recommended and
updating of land files has apparently not
been undertaken.

Regarding service delivery in the Land Management Division, DLPP

R. 12: That an integrated Customer
Service Centre, with representatives
from each division in DLPP who
have access to relevant files, be
established on the ground floor of the
Aopi Centre.

Service delivery is being adversely
affected by the Division’s physical

operating environment.

While DLPP has been moved to a new
building (Eda Tano Haus), customer
service has apparently not improved.

R. 13 (a) That initial customer
service contact for the division occurs
through an integrated Customer
Service Centre; and

(b) That specific areas for customer
interviews be created as part of

the divisional accommodation
arrangements.

No evidence that this recommendation
has been implemented.




Recommendation (R)

Rationale

Implementation Progress

Regarding the Office of the Registrar of Titles

R. 14: (a) That the legislation be
amended so that all administrative
powers currently vested in the
Minister for Lands and Physical
Planning be revoked, and these
powers be vested in the Secretary of
the Department;

(b) That the legislation be amended
to contain a statutory requirement
that no land dealing can be processed
if this dealing will compromise the
concept of indefeasibility of title;

(c) That the Registrar of Titles can
only register a title if it has valid
zoning, survey, and valuation in
place; and

(d) That the powers to approve
dealings in land, particularly
contracts of sale, transfer of titles, and
mortgage sales, are delegated to the
Registrar of Titles.

Currently, all land dealings must be
approved by both the Minister for
Lands and Physical Planning and the
Secretary of the Department.

Such duplication is unnecessary.

No evidence that this recommendation
has been implemented.

R. 15: (a) That the Office of the
Registrar of Titles remains as a
centralised function, and that its
roles and responsibilities are not be
devolved to the regions or provinces;

(b) That the powers to authorise land
dealings, particularly contracts of sale,
transfer of titles, and mortgage sales,
should be delegated to the Registrar
of Titles;

(c) That the Office of the Registrar of
Titles assumes total responsibility for
maintaining the land register and all
details of ownership and interests in
registered land, including managing
and maintaining the associated files;
and

(d) That the Office of the Registrar
of Titles assumes total responsibility
for all queries on registered parcels of

land.

The concepts of indefeasibility of
title and the associated government
guarantee are fundamentally
important to the Torrens Title
system. To provide maximum
protection with respect to these
concepts, it is considered to change
the line of demarcation between the
current roles and responsibilities

of the Land Management Division
and the Office of the Registrar of
Titles. The Land Management
Division should continue to prepare
the documentation prior to, and
resulting from, the National Land
Board or other allocation process,
and then forward this to the Office of
the Registrar of Titles for processing.
The same process should apply to the
registration of forfeitures.

Recommendations 28(c) and 29(c)
recommend that all Acts governing
land functions be reviewed and that
they be absorbed into a single Land
Act. According to NLDP (2014), the
DLPP was working in coordination
with the CLRC to ensure consistency
between the Land Registration Act 2009
and existing legislation such as the
Physical Planning Act, Survey Act, Survey
Coordination Act, and Valuation Act.

The extent of progress with
implementation in these areas is
unknown.

Regarding the divisional structure of the Offfice of the Registrar of Titles

R. 16: (a) That counter services in the
Office of the Registrar of Titles are
properly staffed; and

(b) That at least one titles officer

be allocated the responsibility of
identifying and resolving outstanding
customer titling problems.

There are currently operational
problems in the Office of the
Registrar of Titles that require
attention.

No evidence that these
recommendations have been
implemented .




Recommendation (R)

Rationale

Implementation Progress

Regarding physical files in the Office of the Registrar of Titles

R. 17: (a) That no one, not even
officers from other divisions, be
allowed to remove title files from the

Office of the Registrar of Titles;

(b) That no customer be allowed to
search any title files; and

(c) That new files be created for those
that have sustained water or other
damage.

At present, the Registrar of Titles has
little or no control over access to,
and movement of, files, despite his
responsibilities under the Act.

As part of the process of providing
security of title, it is of utmost
importance that the files are
immediately moved to a secure
environment and that a file
management system is urgently

established.

Updating and digitising of records/
titles in the Registrar of Titles Office has
commenced but not been completed.

Regarding service delivery in the Office of the Registrar of Titles

R. 18 That the fee structure [for the
Office of the Registrar of Titles] be

revisited on an annual basis.

No evidence that this recommendation
has been implemented.

Regarding management processes in the Office of the Registrar of Titles

R. 19: (a) That a detailed report
showing actual performance against
targets is submitted to the Executive
Management Committee each
month; and

(b) That a weekly management
meeting is established to assist the
Director with the management of the
issues and priorities.

No evidence that these
recommendations have been
implemented.

Regarding the Office of the Valuer General (a division within the DLPP)

R. 20: That the Valuation Act be
amended:

(a) To give the Valuer General powers
to establish technical standards for
valuing in Papua New Guinea; and

(b) for the powers to be exercised in
conjunction or consultation with the
Institute of Valuers.

The functions of the Office of the

Valuer General are defined in part by
the Valuation Act.

The Valuation Act is not explicit
about administrative and technical
standards for valuing.

Revision and updating of the Valuation
Act has commenced but has not been
completed.

Regarding the divisional structure of the Office of the Valuer General

R. 21: (a) That a Regional Valuing
Services Branch be established

under a Chief Valuer to supervise

all valuation staff in regional offices;
and to exercise quality control over
Provincial Lands Divisions and the
private profession to research and
develop rates and taxes and determine
acquisitions and compensation
values; and

(b) That branches be retained within
the headquarters structure.

No evidence that these
recommendations have been
implemented.




Recommendation (R)

Rationale

Implementation Progress

Regarding systems and procedures within

the Office of the Valuer General

R. 22: That the acquisition of a
computer-assisted valuations system
be investigated by the Department as
a high priority, based on professional
advice.

The LAGIS system has a facility
enabling the entry of property
valuations. However, valuers appear
to lack confidence in the system.

No evidence that this recommendation
has been implemented.

Regarding service delivery within the Office of the Valuer General

R. 23: That a desk in the Customer
Service Centre be allocated to the
Valuation Division to interface with

the public.

Significant backlogs exist in the
reappraisal of state lease values for
rental purposes.

No evidence that this recommendation
has been implemented.

R. 24: That the Department
engages local commercial consulting
expertise to develop the necessary
programming to prepare the master
file and to train departmental staff
in the use and maintenance of the
software.

No evidence that this recommendation
has been implemented.

Regarding the out-of-date Valuation Roll

in the Office of the Valuer General

R. 25: That the Department
immediately develops an action plan
to eliminate the backlog within two
years and keep the Valuation Roll up-
to-date thereafter.

The Act states that properties in
valuation areas should be revalued
every five years for urban land and
every seven years for rural land. The
backlog of revaluations is adversely
affecting local-level government
finances.

A valuation update has been attempted
only in Port Moresby; the results of the
update are unknown.

R. 26: That the Valuation Act be
amended to:

(a) Abolish the position of Valuer
General and replace it with a non-
statutory position of Director of
Valuation Services;

(b) Give the statutory powers and
responsibilities of the present Valuer
General to the Secretary of the
Department and for these powers

to be delegated to the Director of
Valuation Services as appropriate; and

(c) Review all Acts governing different
lands functions and absorb them into
a single Land Act.

The Valuer General presently reports
to both the Minister for Lands

and Physical Planning and to the
Secretary of the Department.

Recommendations 28(c) and 29(c)
propose that all Acts governing land
functions be reviewed and that they be
absorbed into a single Land Act.

According to NLDP (2014) the DLPP
was working in coordination with the
CLRC to ensure consistency between
the Land Registration Act 2009 and
existing legislation such as the Physical
Planning Act, Survey Act, Survey
Coordination Act, and Valuation Act.

The extent of implementation in these
areas is unknown.

Regarding the Office of the Surveyor General (a division within the DLPP; its functions are defined by the Survey Act and the
Survey Coordination Act. This is a statutory position that reports directly to the Minister and to the Secretary.)




Recommendation (R)

Rationale

Implementation Progress

R. 27: That the Survey Act be

amended to:

(a) Abolish the position of Surveyor
General and replace it with a non-
statutory position of Director of
Surveying Services;

(b) Give the statutory powers of

the present Surveyor General to the
Secretary of the Department, and for
these powers to be delegated to the
Director of Surveying Services, as
appropriate; and

(c) Absorb the Survey Act into a single
Lands Act.

The subcommittee considered that,
similar to the position of the Valuer
General, there was no longer a need
for the statutory position.

Recommendations 26(c) and 27(c)
recommend that all Acts governing
land functions be reviewed and that
they be absorbed into a single Land
Act. According to NLDP (2014) the
DLPP was working in coordination
with the CLRC to ensure consistency
between the Land Registration Act 2009
and existing legislation such as the
Physical Planning Act, Survey Act, Survey
Coordination Act, and Valuation Act.

Revision and updating of the Survey
Act and the Survey Coordination Act
has commenced but is not complete.

The extent of progress with
implementation in these areas is
unknown.

R. 28: That a sepia copying machine
be purchased as soon as possible.

No evidence that this recommendation
has been implemented.

Regarding the National Mapping Bureau (NMB)

R. 29: (a) That an adequate budget
allocation for travel and subsistence

be provided to the NMB;
(b) That the established hardware and

software maintenance agreements
should be of the highest priority, even
though they have been allowed to
lapse; and

(c) That all NMB vehicles are made
available to staff to conduct day-to-
day activities; and that the four-
wheel-drive vehicle, which is essential
for field work, is not allocated as

the Director’s car, as the possibility
for a management buy-out or some
other form of commercialisation is
examined.

Equipment upgrading and records
updating in the NMB has commenced
but is not complete. The extent of
implementation is unknown.

R. 30: (a) That a program of
priorities is prepared by the Director
of the NMB and submitted to the
senior management team for their
information and approval;

(b) That this program of priorities
be used as the basis for the review of
the adequacy of the current budget
allocations;

While the NMB has generally
performed well, improvements are
needed in its management systems.

No evidence that these
recommendations have been
implemented.




Recommendation (R)

Rationale

Implementation Progress

(c) That a proactive program,
including monthly activity targets for
each area within the NMB, together
with key performance indicators, be
prepared;

(d) That a standard monthly report
be prepared that highlights actual
performance against targets, notable
achievements, problems causing
targets not to be achieved, and
actions taken to eliminate these
problems; and

(e) That this report be used by senior
managers within NMB to focus on
and manage performance on a weekly
basis; and that the report is forwarded
to the senior management team on a
monthly basis for their review.

R. 31: That the previous PIP
submission to the National Executive
Council seeking approval for the
‘partial commercialisation’ of the
National Mapping Bureau (which

was rejected) be revisited.

The potential revenues from
commercial activities are virtually
untapped and their realisation could
reduce the recurrent operational cost
to Government.

No evidence that this recommendation
has been implemented.

Regarding the Physical Planning Division functions defined in the Physical Planning Act

R. 32: That the Physical Planning Act
be amended to limit the functions of
the National Physical Planning Board
to physical planning matters affecting
two or more provinces, where the
matters are in contention, and to
provincial planning matters where
local physical planning boards are not
functioning.

The subcommittee considered that
physical planning should be a local
function and that the widest possible
powers should be given to provinces,
subject to quality control by the
DLPP.

No evidence that this recommendation
has been implemented.

R. 33: That the legislation be
amended so that decisions of the
Physical Planning Appeals Tribunal
are final.

"The subcommittee believed that there
is no justification for the decisions

of the Physical Planning Appeals
Tribunal to be subject to ratification
by the Minister for Lands and
Physical Planning.

No evidence that this recommendation
has been implemented.

R. 34: (a) That consideration be given
to increasing the levels of maximum
fines that can be levied under the Act;

(b) That Physical Planning Boards be
given the power to directly levy fines,
instead of through the clogged court
system; and

Recommendations 26(c) and 27(c)
recommend all Acts governing land
functions be reviewed and that they be
absorbed into a single Land Act.




Recommendation (R)

Rationale

Implementation Progress

(c) That the Physical Planning
Division, in conjunction with

the Land Management Division,
monitors compliance with Physical
Planning Boards decisions; and for
the Chief Physical Planner to bring
to the Board’s attention any non-
compliance with their decisions.

According to NLDP (2014), the DLPP
was working in coordination with the
CLRC to ensure consistency between
the Land Registration Act 2009 and
existing legislation such as the Physical
Planning Act, Survey Act, Survey
Coordination Act, and Valuation Act.

Revision and updating of the Physical
Planning Act has commenced but is
not complete. The extent of progress
with implementation in this area is
unknown.

Regarding the Policy Secretariat of the DLPPR (The Policy Secretariat should have responsibilities for coordinating the key

activities of the Department.)

R. 35: (a) That the central
coordination and development role
for all legal, legislative, policy, and
public relations activities be endorsed
and strictly enforced;

(b)That a program is initiated to
ensure that all management and staff
understand and support this role;

(c) That the Department should not
be involved in land development
activities; and

(d) That the responsibility for
strategic planning should rest with
the Corporate Services Division.

No evidence that these tasks have been
appropriately addressed. The 2009
creation of the four Customary Land
Divisions within DLPP do not appear
to reflect the thrust of the envisaged
customary land reforms in providing
customary land owners with services
to help them register their ILGs and
to lease their land for developmental
purposes.

Rather, the work of the four Divisions
appears to be more directed towards
purchasing and alienating customary

land.

R. 36: (a) That the specific roles, as
described for the legal and legislative
areas, be endorsed and strictly
enforced;

(b) That all operational instructions
from the Minister’s office to any
departmental officers be referred to
this section for legal clearance.

The positions of general counsel and
senior legal officer within the Policy
Secretariat have been created to
ensure the coordination of all legal
and legislative matters and provide
specialist advice to departmental
management and staff.

No evidence that these
recommendations have been
implemented.

R. 37: That the specific roles of the
Policy Analyst and Land Economist,
as given, be endorsed and strictly
enforced.

The position of Land Economist
should only be concerned with
strategic policy development issues
and not with establishing procedures
whereby the Department itself is
involved in land development.

No evidence that this recommendation
has been implemented.

R. 38: That the specific role of the
public relations officer, as given, be
endorsed and strictly enforced.

No evidence that this recommendation
has been implemented.




Recommendation (R)

Rationale

Implementation Progress

R. 39: (a) That the supporting
systems, procedures, processes, and
proformas to be used by the Policy
Secretariat are clearly defined (as
recommended in 2001, but not
implemented);

(b) That a process is established to
educate departmental officers about
all of these systems and procedures to
be used for the central coordination
of legal, legislative, and policy issues
(as recommended, but also not
implemented);

(c) That a series of forward

programs be established for each of
the coordination activities of the
Secretariat, and widely communicated
within the Department and the
Minister’s office; and

(d) That a Special Projects Office

be created to support the ‘impact
projects’, which is seen as a ‘pillar’ of
the Department.

No evidence that these
recommendations have been

implemented. It may be considered that

the recently created Customary Land
Projects Division of the DLPP fulfils
the role of a Special Projects Office.

Regarding the Corporate Services Division of the DLPP

R. 40: (a) That serious consideration
be given to the type of management
skills that are required to guide the
Corporate Services Division in the
future;

(b) That a small unit of approximately
three people, with organisational
change skills, be created to assist the
Corporate Services Division and the
departmental management with the
proposed proactive development
initiatives; and

(c) That external assistance is acquired
to assist with the necessary changes
within the Corporate Services
Division.

The Corporate Services Division
currently lacks the vision, skills,
understanding, and drive to enable
it to fulfil the role that it needs to
play in the Department with respect
to strategic and business planning
processes, management and skill
development programs, operational
standards, efficient and effective
corporate services support systems,
and specialist services to all managers
to assist with development of their
business operations.

No evidence that these
recommendations have been
implemented.




Recommendation (R)

Rationale

Implementation Progress

Regarding the Land Information Unit (LIU) in the DLPP

R. 41: (a) That the soon-to-be
recruited LIU Manager must have
good technical skills, including
systems administration and network
administration skills, as well as
strategic I'T and general management

skills;

(b) That the appointees to all
positions within the LIU cross-train
to provide essential technical back-up
skills within the Unit;

(c) That the focus of each of the
positions in the LIU be expanded to
include the other responsibilities;

(d) That an additional position of
Help Desk Analyst, with graduate I'T
qualifications, is created within the
Unit; and

(e) That the Financial Management
Improvement Program (FMIP) be
implemented as soon as possible.

The LIU is essentially the IT
branch for the Department. As
such, it should undertake a range of
functions.

No evidence that these
recommendations have been
implemented.

R. 42: That the current operational
issues in the LIU be considered as

high priority.

For the Department to operate
efficiently, it is essential that the
computing environment is upgraded
and stabilised.

No evidence that this recommendation
has been implemented.

R. 43/44: That the desktop computer

environment is upgraded as a high
priority.

No evidence that these
recommendations have been
implemented.

R. 45: That the FMIP be introduced
as soon as possible [repeated from

41(e)].

The LAGIS database system was
the Department’s principal business
system. However, it has proven to
be unsuitable for the Department’s
needs.

No evidence that this recommendation
has been implemented.

R. 46: (a) That expert assistance is
immediately acquired to produce the
LAGIS user documentation;

(b) That an internet training program
be established for users, covering both
the use of LAGIS and the desktop

products; and

(c) That the Systems Analyst
(Applications) consults extensively
with divisions to identify and
prioritise the value-adding
enhancements to LAGIS.

Potential enhancements of LAGIS
include: valuations, titles, Mapping
Bureau links, planning, and access by
commercial organisations.

DLPP maintains that an enhanced
LAGIS is functional. However, it is
considered by the Technical Committee
of the NLDP that LAGIS has not

been effectively upgraded and updated
(NLDP 2014, 2015).

Training cannot be undertaken until
this task is complete.




Recommendation (R) Rationale Implementation Progress

R. 47: That funding is immediately Unfortunately, there has been

secured for all high priority activities extremely large expenditure of funds
to upgrade the DLPP computing on the Department’s LAGIS without a
environment. successful outcome.

It is understood that the DLPP
commissioned an Australian company
to design and build an electronic
database suitable for the management
of information on land titles. . The
cost has apparently exploded from the
original K2.8 million to an anticipated
cost greater than K50 million.

Major problems in DLPP
The premises of the DLPP are not fit | A decision should be made to The DLPP is now located in Eda Tano
for purpose. purpose-build new premises or Haus.

renovate the building presently

occupied by the Department.

In summary, most of the recommendations to reform the many land administration functions of the DLPP
have not been implemented or only partially implemented. Indeed, the behaviour of the Department suggests
strongly that there is antipathy toward the changes, which is a typical reaction by a bureaucracy to the expected
loss of power to extract “rents” under an existing regime. The NLDP eventually reacted to this poor response
by urging the Government to remove responsibilities over customary land from the DLPP and to form the
OCLD—Ileaving the DLPP with responsibilities only for State land. However, the initial Cabinet decision to
proceed in this way was rescinded, with the NLDP now situated within the DLPP.

The Policy Submission by the DLPP and DNPM behind the reversal of the Cabinet decision effectively states
that it will implement many of the NLDT recommendations on land administration. However, it remains to be
seen whether any changes will take the form intended by the NLDT.

b) Land Dispute Settlement Committee Recommendations to Improve the Land Dispute
Settlement System

The subcommittee was tasked to develop a framework for land dispute settlement. The existing dispute settlement
systems, comprising two quasi-judicial systems and the Magisterial system, was considered inefficient.

Disputes over land boundaries must be settled before registration.

Recommendations Rationale Implementation Progress
R. 48: That a single Land Court In recommending that a single Land Court | In implementing this
system be established in Papua system be established, the Committee recommendation, Magisterial
New Guinea. pointed to the confusion arising from Services established a Land Court
having five different kinds of courts under the Deputy Chief Magistrate

dealing with land. It was proposed that the | Lands to deal with all land disputes
National Lands Commission (established by under the Land Dispute Settlement
the National Lands Registration Act 1974), Act 1974.

the Land Titles Commission (established

by the Land Titles Commission Act 1962),
and the Village Courts be combined and

be independent. Presently, they are under
the administration of the Department of
Justice and Attorney General, which offends
the principle of the separation of powers

District Magistrates and Principal
Magistrates have been gazetted
under the Act to act as Local Court
Magistrates and Provincial Land
Court Magistrates.

between the three arms of government.




It has been assessed (NLDP, 2015) that the new arrangement is playing a major role in resolving land-related
cases in the National Court. The arrangement is especially important in implementing the spirit and purpose
of the Incorporated Land Groups Act by assisting the formation of legislation-compliant ILGs—for example,
ILG participation in the distribution of compensation paid in the case of the Tari Airport Landowners dispute.

There is a high likelihood that as the registration of ILGs and claims over land proceed that land disputes will
increase. Such increases in disputes, however unfortunate, should be seen as necessary to the process of moving
to the firm establishment of customary land rights. Therefore, the role of the Land Courts and the important
medium of Alternative Dispute Resolution (ADR) will need to be adequately resourced so that disputes can be
speedily resolved.

9] Customary Land Development Committee Recommendations to Provide a Framework for the
Utilisation of Customary Land for Development

In making customary land available for economic and social development, the Committee saw the need to
address weaknesses in the existing laws and practices relating to customary landowner group identification and
registration and proposed amendments to the Land Groups Incorporated Act 1974. The main weaknesses in the
system of registration resulted in individuals being able to be a member of several landowner groups and several
ILGs claiming rights to the same piece of land. The Committee’s motto was: “One individual, one ILG, one
piece of land”. Also needed were amendments to the Land Registration Act 1974 to allow ILGs to voluntarily
register defined portions of their land for development purposes.’

Recommendation (R) Rationale Implementation Progress
R. 49: That a system of voluntary In compliance with .56 of the Recommendations 49 to 52 have
customary land registration be established | Constitution, citizens must be been implemented, primarily
under the Land Groups Incorporation Act enabled to attain legal recognition through adoption of the Land
1974. over the ownership of their Groups Incorporation Act 2009 and

customary land. The registration and | the Land Registration (Amendment)
issuance of such title is to be given | Acz 2009, which were eventually
to an ILG formed under the Land | gazetted in 2012.

Groups Incorporation Act 1974. These
customary lands shall be owned

in perpetuity by the landowners
through their ILG.

The registration of title should be
pursued by the ILG on a voluntary
basis.

Provision should be made for the
establishment of the Office of the
Registrar of Customary Land. An
important power to be given to the
Registrar will be to revoke all sales of
customary land.

In establishing the Office of the
Registrar of Customary Land, a

Customary Land Registry should
also be established.

Where disputes arise regarding the
customary land boundaries, the
Land Court, which is established

by the Land Disputes Settlement
Act 1974, shall be involved to
address the dispute and to certify the
accuracy of boundaries.




Recommendation (R)

Rationale

Implementation Progress

Selected portion(s) of ILG
customary lands may be registered,
i.e. those lands over which the ILG
wishes to deal, either with others
or with individual members of the
ILG. The ILG can only ever receive
land rents over the leased land. The
land cannot be sold.

Regarding Incorporated Land Groups

R. 50: That further amendments be made
to the Land Groups Incorporation Act 1974
to make provision for the process leading
to the voluntary registration of customary
land, and that the amendments incorporate
and address the following issues:

(a) That the meaning, intent, purpose,
and related provisions concerning ILGs be
amended; broadened by these provisions
to accommodate the application and use
of ILGs to cover landowner mobilisation
in all resource development projects,
beginning with exploration, and including
mining, forestry, oil and gas projects, and
state acquisition of customary land for
public purposes;

(b) That s.5 of the principal Act be
amended by inserting provisions to prevent
the incorporation of spurious ILGs, by
requiring the demarcation of the estate of

the proposed ILG;
(c) That s.13(3) of the principal Act be

amended to allow the use of agreements
to enable the members of a group to lease
registered customary land from the ILG;

(d) Thats. 21 of the Act be amended

to broaden and strengthen the capacity

of the dispute settlement authority, by
giving it powers to mediate disputes
between members, and that this authority
comprises general and related land groups,
as well as outside members (e.g., 2 member
of a local-level government, the district
administrator or his nominee) to sit on the
dispute settlement mechanism;

(e) That the Act be amended by inserting
a new provision for the establishment of
management committees to administer
the ILGs, and to impose common law
fiduciary obligations on the executives of

the ILGs;

The existing ILG system has been
prone to abuse. Incidents that have
prevented members of landowning
groups from fully participating in
and benefiting from the system
include, formation of spurious
ILGs, a few members hijacking the
benefits, system being used as a
vehicle for claiming compensation
and benefits distribution (which

is clearly outside the Act), and
weaknesses in the dispute settlement
mechanism. Therefore, the processes
leading to the incorporation of a
land group need to be tightened.




Recommendation (R) Rationale Implementation Progress

(f) That the Act be amended to allow and
facilitate dealings in certain parts of the
registered customary land by the members

of an ILG;
(g) That the Act be amended to provide

for the submission of certain certified
information on application to register
ILGs, in particular:

e group/clan name, group/clan lineage, and
birth certificates of all named persons, for
purposes of the membership to the ILG,
village, local-level government, electorate/
district, and province;

* estates and mortgages of the proposed
landowning group;

* details of the land to be registered,
including recognised survey papers by a
registered surveyor; and

¢ witness and/or identification statements
from the local-level governments and
district administrations; and

(h) That s.29 of the Act be amended to
provide for a harsher penalty concerning
the supply of false information, by raising
the penalty fee from K200 to K2,000.

Regarding the Voluntary Customary Land Registration Process

R.51: That the following steps in Section 13(3) of the Act needs to
the process leading to the voluntary be amended to allow for the use of
registration of customary land be adopted | agreements to enable the members
and made available to the public: of a group to lease registered

Step 1: Expression of interest by customary customary land from the ILG.

landowners to deal in their land. The dispute settlement provision
under s.21 of the Act does not
include disputes within ILGs. This
section needs to be amended to
remedy this anomaly.

Step 2: Identification of customary land
boundaries for purposes of incorporation

of ILGs.
Step 3: Incorporation of ILGs requires:

* production of birth certificates for each
member listed;

* certification of surveyed land showing the
land boundaries;

* publication of intention to register the
land boundary;

* objection to register (one month

allowed);




Recommendation (R)

Rationale

Implementation Progress

e issuance of Certificate of Incorporation

of ILGs.

Step 4: Application for registration of

title to customary land (any portion of
customary land which landiwners want to
deal in within the ILG’s land boundary)

to the Land Titles Commission, or its
successor, for investigation, resolution of
disputes, if any, and confirmation and
issuance of notice of registration (N.B. The
notice of registration authorises the DLPP
to issue the title).

Step 5: Demarcation of boundaries or
confirmation of existing boundaries and
pegging, in preparation for registration.

Step 6: Entry of details of the demarcated
land in the Registrar of Customary Land,
maintained by the DLPT.

Step 7: Issuance of Title—customary
land lease to ILGs/Radical Title/Parent
Title.

Regarding the Incorporated Land Groups’ Registration Process

R. 52: That the following steps on the
processes leading to the registration of

ILGs be adopted and publicised:

Step I: Social mobilisation of community
interest to form an ILG:

* Prepare genealogies, land boundaries,
and land-use rights; and

¢ Obtain birth certificates for all members

of the proposed ILG.

Step 2: Survey of customary land
boundaries by customary landowners of

the ILG’s total land.

Step 3: Prepare the Constitution of the
proposed ILG.

Step 4: Call meeting to form the ILG:
* Adoption of the Constitution;
¢ Election of the office bearers; and

* Formal adoption of the members list,
accompanied by the birth certificates.

Step 5: Submit application to the Registrar
of Incorporated Land Groups (DLPD,
under the current arrangement).




Recommendation (R)

Rationale

Implementation Progress

Step 6: Publish application as a Public
Notice, and invitation of objections, if any,
within 30 days.

Step 7: Verify the application, including
attendance to any objections by the district
administrator, his/her nominee, or the
district lands offices.

Step 8: Register and issue Certificate of
Registration of the Incorporated Land
Group by the Registrar of Incorporated
Land Groups.

Regarding Repeal of the Land (Tenure Convers

ion) Act 1963

R. 53: That the Land (Tenure Conversion)
Act 1963 be repealed.

The land tenure conversion
process in its current form under
the Land (Tenure Conversion) Act
1963 removes customary land
from group ownership, and turns
it into individual freechold land.
The character of tenure of the
land, as customary land, is then
lost forever. With this legislation
in existence, powerful individuals
may pursue individual ownership of

land that should be owned by the
group.

No evidence that this
recommendation has been
implemented.




Achievements of NLDP Phase I

The NLDT’s recommendations covered three key actions:

. improve land administration processes;
. develop a legal regime to settle disputes over customary land; and
. develop a legal regime for the economic and social development of customary land.

Most significantly, recommendations 49 to 52 of the Customary Land Development Committee have been
implemented, primarily through adoption of the Land Groups Incorporation (Amendment) Act 2009 and the Land
Registration (Amendment) Act 2009 that were eventually gazetted in 2012.

These legislative changes represent one of the most significant economic and social reforms in PNG since
independence in 1975. The capacity provided for landowners to form ILGs and to register portions of their land
for secure long-term lease is a firm basis upon which Papua New Guineans can develop the most productive uses
of their customary land. However, these are new concepts to most Papua New Guineans, and while there was
widespread consultation in the process of gaining support for the ideas that came from the Land Summit and led
to the NLDDP, it will take considerable time and effort for citizens to gain a full understanding and appreciation
of these changes.

The recommendation to design and adopt a single Land Court within Magisterial Services to handle disputes
over the ownership of customary land has been implemented and disputes are being handled expediently. As
noted previously, the process of customary landowners registering portions of their land for economic and social
development will likely lead to an increased number of disputes—at least in the short term. However, an increase
in disputes are inevitable; actions to clarify ownership will raise questions over land ownership that have lain
dormant because more productive use of the land and realisation of its income-generating potential was unlikely
under the previous system.

The NLDT’s recommendations to develop a system of voluntary customary land registration have also been
implemented. The processes involved include provisions for the incorporation of landowner groups, such as
the production of birth certificates to show eligibility for membership; and for the identification of land that an
ILG proposes to make available for development purposes. Some ILGs have been formed and land registered for
development; and interest in pursuing these avenues is increasing.

The NLDDP, led by PNG NRI, trialled the amended legislation through several pilot projects to see whether the
processes developed for ILG registration and voluntary customary land registration would function according
to the Taskforce recommendations. These processes involved the operation of government agencies tasked with
statutory responsibilities, such as Office of Civil Registry, District Administrations, Registrar of ILGs, Registrar
of Customary Land, and Registrar of Titles. Where developments were envisaged based on leases of customary
land, the provision of services provided by agencies such as Magisterial Services, Surveyor-General, Valuer
General, and Chief Physical Planner were also tested. The confidence of commercial banks in the collateral
value of customary land leases—a most important mechanism for bringing the economic and social value of
customary land to full fruition—was also tested through the pilot projects.

NLDP (2014) reported that during 2013 four ILGs had their land registered and customary land titles granted
through assistance provided by the Incorporated Land Groups Division and Customary Land Leases Division
of the DLPP. NLDP (2015) reported that an outcome of one of the pilot projects was that the first Customary
Land Title and 99-year lease was issued by the Lands Department in June 2015 for a parcel of land registered by
the Toudikwa ILG from Alotau, Milne Bay Province (NLDD, 2015). Development of this customary land lease
required conversion from a Special Agriculture and Business Lease (SABL) in a suburban division. The activity
tested the involvement of various agencies such as town planning and physical planning. Customary land titles
have been issued to landowners who met the requirements. However, it is important to note that the success of

land reforms is based on the bankability of the land titles (Chand, 2017).



In another successful endeavour, the Kum Kopi ILG was formed in Western Highlands Province. This allowing
commercial use of the land for mixed activities including forested land use for possible carbon credit trading
income. The negotiations worked successfully through crucial decisions on matters such as membership,
governance, and management of the ILG. Another successful application of the new laws was formation of an
ILG that led to effective distribution of compensation paid in the case of the Tari Airport Landowners dispute.
These successful outcomes indicate that the NLDP has created the legal and administrative processes within
which customary land can be made fully productive.

While some of the pilot projects were successful, others were unsuccessful. For example, extended attempts
to mediate the formation of an ILG in Baruni and Lea Lea areas in NCD and Central Province, respectively
for possible urban residential and commercial subdivision development was unsuccessful as the landowners
were unable to reach agreement on governance and management arrangements. The critical factor in achieving
positive outcomes appeared to be the effectiveness of local leadership. However, it must be recognised that
the formation of ILGs and the registration of customary land for development is a complex process (see the
numerous steps outlined in Recommendations 50 to 52 above) and landowners will continue to need assistance
in working through the processes.

Further good news is that there is an increasing number of ILGs in the process of registration (NLDD, 2015).
However, the effectiveness of the amended legislation for the registration of ILGs and the registration of
customary land for development requires the effective operation of the DLPP. As can be seen from the NLDT’s 47
recommendations for Land Administration, many changes were needed to make the DLPP effective in fulfilling
the necessary land administration processes. Most of these recommendations have not been implemented, which
is apparently leading to corrupt practices on the part of DLPP officials and a loss of confidence in the new land
legislation.

Recommendations 51 and 52 called for public awareness campaigns to increase understanding of the new land
legislation. These recommendations have been implemented to some extent by the DLPP and agencies such as
the CLRC and Magisterial Services. For example, Magisterial Services has undertaken provincial engagement
tours in Madang, Eastern Highlands, Milne Bay, and Morobe (NLDP, 2014). Governors of Madang, Milne Bay,
Simbu, West New Britain, Manus, Sandaun, Morobe, and East New Britain are reported to be strengthening
administrative structures with the aim of implementing the land reforms. This provincial involvement indicates
that the provinces see there are benefits for them from the land reforms. Provincial government could form a
formidable force behind full implementation of the reforms.



Challenges to Implementation Faced in NLDP

Phase |

The three-year delay in the gazettal of the new land legislation passed in 2009 due to the hold-up in the Speaker’s
Office may be an early indicator of the resistance likely to be faced. Delaying implementation of policy or
legislation is a common tactic of bureaucracies the world over. Public officials know that they hold more-or-less
permanent positions, while politicians hold temporary positions at the whim of the electorate. Therefore, there is
an incentive for a bureaucrat to delay, knowing that the political momentum for a change in policy or legislation
may disappear.

Efforts to implement the NLDT’s recommendations for reform of land administration, in particular to reform
the DLPP, have been much less successful than the other reform recommendations. In fact, most of the
recommendations to reform the many land administration functions of the DLPP have not been implemented
or only partially implemented. Admittedly, the reform of land administration, as defined, was a huge task
with 47 recommendations made. However, land administration reform is a critical task because progress with
voluntary customary land registration and the settlement of land disputes depends, to a large extent, on the
smooth operation of land administration processes.

The loss of momentum in implementing the NLDP following parliamentary approval of the Land Groups
Incorporation (Amendment) Act 2009 and the Land Registration (Amendment) Act 2009 appears to have been
largely due to the transfer in 2010 of Hon. Sir Puka Temu, the political ‘champion’ of the land reforms, from
the position of Minister for Lands and Physical Planning. The incoming Minister did not provide the same
‘drive’ to the reforms. This is an example of a major problem in pushing ahead with reforms, i.e. what is called
the ‘time inconsistency problem’—the limited terms of governments and the turn-over of Ministers can mean
that policies change and reforms that had strong government support lose that support.

Indeed, the activities of the DLPP since the adoption of the NLDP have often been contrary to the intent of the
NLDP. Since the new land legislation was implemented, the DLPP has been instrumental in granting SABLs
over large areas of customary land—illegal activities according to the Land Registration Act 2009. Also, as noted
above, the formation and operation of the new Customary Land Divisions within the DLPP appear to be more
aligned with the alienation of customary land than with the registration of customary land for economic and
social development, as intended by the Land Registration Act 2009.

An early indicator of resistance to the implementation of the reforms of the DLPP processes was the failure to
put in place the PIU with responsibility for implementation of the land reforms. Despite this being a government
decision with finance provided for its operations, the PIU was never put in place. The absence of the PIU made
it very difficult for the NLDP and the NRI to give the land administration reforms any impetus.

Indeed, the behaviour of the Department strongly suggests that there is antipathy toward the changes, which
is a typical reaction by a bureaucracy to the expected loss of power to extract ‘rents’ under an existing regime.
The NLDP eventually reacted to this poor response by urging the Government to remove responsibilities over
customary land from the DLPP and to form the OCLD—leaving the DLPP with responsibilities only for State
land. However, the initial Cabinet decision to proceed in this way was rescinded, with the NLDP now situated
within the DLPP.

The 2016 NEC Decisions suggest considerable inter-agency conflict over the implementation of the NLDT’s
land administration recommendations. Behind the NEC decision to set up the OCLD was frustration in the
NLDP at the lack of cooperation from within DLPP in pushing ahead with the land administration reforms.
The resistance within DLPP is illustrated by its refusal over a long period to establish the PIU as a means of
ensuring coordination with the NLDP and the use of the funds allocated to the PIU for other purposes within
the Department. The rescinding of NEC Decision 33/2016 by NEC Decision 237/2016 within a period of six
months shows the strength of the “regulatory capture” that was in place within the DLPP.




The major question now at issue is the extent to which the many NLDT recommendations on land administration
so far not implemented will be carried through and how many of the recommendations already implemented
will get rolled back as was the case for the OCLD. Recent events do not bode well for an improvement in
NLDP implementation. As described in the Background section, NEC Decision 348/2013 decreed that the
NLDP would come under the Ministerial Committee on Land and Housing (under the Chairmanship of the
Minister for National Planning and Monitoring), which would “oversee and expedite the NLDP and affordable
housing policy”. However, “Since this change there has been diminishing funding for the NLDP, without much
clarity in defining operational parameters on the wider implementation aspect of NLDP” (E. Warvi, personal
communication 12/01/2017). Apparently, in this Ministerial Committee there has been much more focus—in
effort and funds—on affordable housing than on the NLDP. Apparently, this intermingling of housing and
land policies led to the shift of more than K80 million away from NLDP’s budget to housing over the 2014-16
period.

The cabinet decision to fold the NLDP in with the development of affordable housing suggests that the
government was losing focus on the land reforms. This decision also made implementing the land reforms more
difficult. There is no doubt that housing investment in PNG would benefit from the land reforms, which would
make customary land available for housing and relieve the constraint on housing growth from its reliance on
freehold and state land. However, the land reforms are important for many more economic and social investment
activities than housing alone, particularly investment in new economic enterprises.

Another challenge to the new land legislation is the still low level of public understanding of the intention of
the 2009 land laws, despite the immense effort that went into gaining public and parliamentary approval for the
new laws. Overcoming this lack of understanding of such a sensitive issue was always going to be a massive task.
Further, this task has not been made easier by the spreading of misinformation about the land laws by vested
interests wishing to take advantage of landowners.

A final challenge is to convince commercial banks that the long-term leases of customary land are solid collateral
against which they will be willing to lend to economic enterprises. The 2009 land laws were designed to present
no difficulties for banks with respect to the validity of the collateral. This means that there are no qualifications
limiting the collateral value of the leases once they have been registered. Thus, the primary concern about
the validity of the leases as collateral is that the government will not ‘stand behind’ the leases, i.e. the ‘time
inconsistency problem’. This must be a legitimate concern, given previous unwarranted government intervention
in valid contracts.



Potential Strategies to Address NLDP Phase I

Challenges

What are the challenges facing further implementation of the NLDT’s recommendations? Given that the

implementation of voluntary customary land registration, including settlement of land disputes, depends heavily
on the implementation of the reforms to land administration, the obstacles to reforms in land administration are
the main challenges. However, the good news is that the increasing demand for the formation of ILGs and the
registration of their land for economic development will create pressure for improvements in land administration
that will facilitate this demand being met.

The NLDT’s recommendations for the reform of land administration address all areas of activity in the
DLPP, including registering titles, surveying land, valuing land, planning for land uses, and record keeping—
including the physical holding of records relating to land. With respect to the latter item, it is of interest that the
recommendation to refurbish the existing building to house the Department’s activities more appropriately or
to purpose-build a new building was the recommendation most quickly adopted—but unfortunately without
improvement in customer service provision or record maintenance.

The effort needed to deliver the outcome of unanimous parliamentary approval for the Land Groups Incorporation
(Amendment) Act 2009 and the Land Registration (Amendment) Act 2009 was clearly a mammoth task involving
several years of concentrated focus by a dedicated group. The wholesale reform of the activities of the DLPP
is also clearly a mammoth task. The former involved convincing landowners across PNG of the benefits of
registering and leasing their land for economic and social development. As well, politicians and representatives
of various public and private interests had to be convinced. To reform land administration processes, politicians,
government officials, and public and private interests associated with land administration activities must be
convinced to concede the power they hold directly or indirectly through government fiat. The leverage to derive
personal benefit that power from government fiat provides cannot be underestimated. Therefore, it should be
unsurprising that making changes to land administration activities has been so difficult and prolonged.

These difficulties are exemplified by NEC Decision 33/2016 being overturned in NEC Decision 237/2016. NEC
Decision 33/2016 grew out of frustration of the NLDP with the slow pace of the land administration reforms.
NEC Decision 33/2016 decreed transformation of the NLDP into the Office of Customary Development,
which was to become the Customary Land Authority within three years. Responsibility for all administration
processes associated with customary land registration were to be turned over to the Customary Land Authority
and for DLPP to focus solely on State land matters. The lesson that could be drawn from this experience is that
major land reforms require changes to legislation as an overhaul of the senior executives of agencies responsible
for implementation of the legislation, which is a huge task in PNG.

However, NEC Decision 237/2016 rescinded NEC Decision 33/2016 and approved re-establishment of the
NLDP within the DLPP. As described in the Background section of this report, NEC Decision 237/2016
followed Policy Submission 145/2016 from the Ministers for Lands and Physical Planning and National
Planning and Monitoring and clearly indicated an inter-agency win by DLPP and DNPM over the NLDP.

In seeking ways to overcome challenges to implementing land administration reforms, lessons can be taken from
what PNG did initially to achieve the reforms to customary land legislation. Yala (2011) described the events
in the long process leading up to the 2009 customary land legislation and some of the lessons that can be taken
from that process: the design of a well thought through, inclusive, and transparent process; involvement of a
core group of technically competent people supported by strong political leadership during all stages; identifying
stakeholders and understanding their incentives; and generating analysis useful to driving the reforms, such as
demonstrating the benefits of the reform to society.

In summarising studies of the political economy of economic reforms in the Pacific, Duncan (2011) also
drew lessons for reforms, including the importance of a ‘champion’ of the reform and a comprehensive




communications strategy to generate public understanding of the reforms, allow concerns to be expressed,
develop public “ownership”, and mobilise public action. A lesson from one of the reforms studied was that the
reform champion need not be a politician but could be a public organisation. However, such an organisation is
prone to the “time inconsistency” problem associated with all activities subject to government fiat.

In sustaining public pressure over the lengthy period needed to complete difficult reforms such as the land
reform in PNG and the reform of the DLPP itself, it is clear that total reliance cannot be placed on a single
political or organisational champion to maintain the momentum. Strengthening of public demand for reform
implementation is needed to maintain pressure for implementation of the reforms when momentum slackens.
The NLDP has been attempting to do this through educating the public about the new land legislation and its
benefits, often through promoting pilot projects that involve new enterprises using customary land leases. Some
of these pilot projects have been successful, others not. However, demonstrating that the new land legislation can
be used by landowners themselves and by outsiders to establish enterprises that create incomes and jobs would
appear to be one of the best means of building and maintaining pressure on politicians and officials to complete
the reforms within the Department.

An important component of the contract implicit in the land reforms is that the various parties involved in
making customary land available for economic development benefit from the contract (the lease), that is, it
should result in a “win-win” situation for the landowners, the various levels of government—importantly, local-
level governments—the commercial banks, and society more generally, which benefits from the income and
jobs generated from the enterprises established. The fact that, as noted previously, several Provincial Governors
have moved to align their administrative structures with the land legislation is a sign that people are realising the
benefits that will flow from the changes.

Building pressure for reform in land administration through encouraging the development of enterprises using
customary land leases and encouraging provincial and local-level governments to facilitate the establishment of
new enterprises appears to be the best way forward. Of course, it would be of great assistance if a new ‘champion’
arose in the form of a senior national politician, as the national government appears to have lost interest in the
NLDP. However, the development of ‘local champions’ in the form of Provincial Governors and local-level
governments would provide the basis for widespread understanding of the new customary land legislation and its
potential benefits. Further, the support of pilot projects and the documentation and widespread dissemination
of the outcomes of such projects would also do much to promote demand for the full implementation of the
NLDT recommendations.

This report lists the many organisations, both private and public, who have been involved in committees,
advisory groups, or technical working groups associated with the design of the land reform recommendations
and their implementation. The number of individuals involved surely numbers in the scores. Many of these
people have an in-depth understanding of the reforms involved and the likely societal benefits. Moreover, many
are important opinion leaders in their field. The NLDP should attempt to retain this group of people, and keep
them informed of the work being undertaken, the progress being made, and the obstacles being encountered.
By doing so, these individuals will help to maintain the needed pressure for continued implementation of this
extremely important economic reform.



Conclusions

The CLRC and Magisterial Services performed sterling service for their country in implementing the NLDT’s
recommendations on development of legal regimes for the settlement of disputes over customary land and for
the economic and social development of customary land. The legislative changes involved represent one of the
most significant economic and social reforms in PNG since independence in 1975. The capacity provided for
landowners to form ILGs and to register portions of their land for secure long-term lease is a firm basis upon
which Papua New Guineans can develop the most productive uses of their customary land.

The NLDP, led by NRI, trialled the amended legislation through several pilot projects to see whether the
processes developed for ILG registration and voluntary customary land registration would function according
to the Taskforce recommendations. The confidence of commercial banks in the collateral value of customary
land leases—a most important mechanism for bringing the economic and social value of customary land to full
fruition—was also tested through the pilot projects.

However, efforts to implement the NLDT’s recommendations for land administration reform, particularly the
reform of the DLPP, have been much less successful than other reform recommendations. In fact, most of the
recommendations to reform the many land administration functions of the DLPP have not been implemented
or only partially implemented. Admittedly, the reform of land administration, as defined, was a huge task
with 47 recommendations made. However, land administration reform is a critical task because progress with
voluntary customary land registration and the settlement of land disputes depends, to a large extent, on the
smooth operation of land administration processes.

There appears to have been considerable bureaucratic resistance to the land administration reforms. Such
resistance is not uncommon in bureaucracies as reforms often mean that the officials involved lose leverage to
extract “rents” from the application of existing legislation and regulation. A common tactic, therefore, is to delay
the changes as officials understand that they have more-or-less permanent appointments while governments have
much shorter time horizons—that is, a bureaucratic hold-up problem (Gailmard & Patty, 2007).

Another problem has been that the government appears to have lost interest in the land reforms, which has been
in large part due to the loss of the initial ‘champion’ of the reforms. This challenge to reform implementation
reflects another obstacle facing reforms that take a long time to implement, which is understood as the “time
inconsistency” problem—that is, governments and ministries change relatively frequently, making it difficult to
maintain government backing.

Faced with the loss of political momentum and bureaucratic resistance, the primary strategy for taking the
implementation forward should be to focus on building widespread community understanding and support for
the land reform. To do this, there should be efforts to foster local ‘champions’ of the reform among provincial
and local-level government officials. There are incentives in the benefits from the leasing of customary land for
all levels of government as well as for the landowners themselves. The ‘win-win’ nature of the reform should be
emphasised.

NLDP support should continue for projects developing customary land using long-term leases. The outcomes
of these enterprises should be documented and widely disseminated; this should involve gaining the support of
the many opinion leaders in the community who will have gained an in-depth understanding of the benefits of
the reform from their participation in the design and implementation of the program.
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